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""The ECI mainly has administrative functions in the preparation of electoral rolls and conduct of elec-

tions. The Commission has to exercise its powers and perform its functions under Article 324 in confor-
mity with the provisions of Sections 9 to 11 of The Election Commission Act, 1991."

While the Election Commission is supposed to transact its business-unanimously as far as possible, Com-
missioner Ashok Lavasa has dissented withsthe opinion of his colleagues in some recent matters. Under what
circumstances did the EC becomie a multi;member body2-Whatis its procedure when Commissioners disagree? S
K Mendiratta, who served with the Election Commission of India for more than 53 years, explains:

When and under what cireuinstances did the Election Commission of India (ECI) become a three-member
body?

Article 324 of the Constitutiofn vests the “‘superintendencedirection and control of€lections” in an Elec-

Commission-

relations with Rajiv were tense, was preventéd from.throwing his hat in the ring for a second term. But Peri Sastri
declined to play ball, and when the time for Lok+Sabha elections came two years later, the government, unsure of
how he would act, decided to curtail the CEC’s powers by turning the ECI into a multi-member commission.

On October 7, 1989, the government, through a notification issued by President R Venkataraman, created
two positions in the ECI in addition to that of the CEC. And on October 16, 1989, Election Commissioners S S
Dhanoa and V S Seigell were appointed.

Despite many disagreements between the three Election Commissioners, and the fact that there were no
rules governing the transaction of business for the Commission, the Lok Sabha elections of 1989 were conducted
successfully. However, the three-member arrangement only lasted for 70 days.

Why did this happen? How did the ECI revert to being a one-member body?
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Soon after coming to power, the National Front government of Prime Minister V P Singh rescinded the
Presidential notification of October 7, 1989. Dhanoa challenged his removal in the Supreme Court. The court dis-
missed his petition — but observed that more heads were better than one in a body that had to perform important
constitutional functions, and that there should be a provision for transaction of business if the Commission were to
be made a multi-member body again.

The Union government then enacted The Chief Election Commissioner and Election Commissioners (Con-
ditions of Service) Act, 1991, which gave the CEC a status equal to that of a Supreme Court judge, and his retire-
ment age was fixed at 65 years. The ECs were given the status of High Court judges, and their retirement age was
fixed at 62 years. This meant that if and when the ECI became a multi-member body again, the CEC would act
as its chairman, and the ECs would be junior to him. At the time of its enforcement, this Act had no provisions to
govern the transaction of the Commission’s business.

For the next two years, the ECI continued to/function as a single-member body. Peri Sastri passed away
while in office in 1990, and V S Ramadevi was'given temporary charge of the Commission until T N Seshan was
appointed CEC on December 1251990.

What happened thereafter? Howid the ECI become a multi-member body again?

Unhappy with Seshangasserting the Commission’s independence, the Congress government headed by P
V Narasimha Rao detided to expandithe ECI again‘on ©ctober I, 1993. M S Gilljand G V G Krishnamurthy were
appointed ECs. Simultaneously, The Chief Election " CommissioneffandiElection Commissioners (Conditions of
Service) Act, 1991 was amended by an Ordinance. The namegofthe law'was changed 16 The Election Commission
(Conditions of Service ofiElection'€ommissioners and. Fransaction of Business)Act, 1991* Th€ government made
the CEC and the ECs equal by giving all'three.the status,of a Supreme’Couft judge; retising at the age of 65 years.
In other words, allsthree Commissioners nowshad equal decision<making powers,

Also, a new c¢hapter titled ‘Transaction of Business’, ¢éntaining=Seetions 9, 10 and 11, was introduced in
the Act. These three sections-envisaged that-the CEC and‘the ECs*waould act in such a manner that there was una-
nimity in their decisionmaking and, in case there wWas any*differénce of opinion on any issue, the majority view
would prevail.

Seshan moved the Supreme Court, alleging, that the three provisions were an attempt by the government
to curtail his powers. A five-judge Bench headed by Chief Justice of India A M Ahmadi dismissed the petition (T
N Seshan Chief Election Commissioner vs Union Of India & Ors, July 14, 1995), and the ECI has functioned as a
three-member body ever since.

What is the nature of the powers of the Election Commission of India?

In Mohinder Singh Gill & Anr vs The Chief Election Commissioner and Others (December 2, 1977), the
Supreme Court ruled that “Article 324, on the face of it, vests vast functions in the Commission, which may be
powers or duties, essentially administrative, and marginally, even judicative or legislative”. This means the ECI

mainly has administrative functions in the preparation of electoral rolls and conduct of elections. The Commission

@ 629, Ground Floor, Main Road, Dr. Mukherjee Nagar, Delhi - 110009
Ph. : 011- 27658013, 9868365322




has to exercise its powers and perform its functions under Article 324 in conformity with the provisions of Sections
9 to 11 of The Election Commission (Conditions of Service of Election Commissioners and Transaction of Busi-
ness) Act, 1991. The three Sections apply to all the items of business transacted by the Commission — whether
administrative, judicative or legislative.
What is the procedure for disposal of matters that come before the Election Commission of India?

Files are normally initiated at the level of the relevant sections/divisions in the Commission’s secretariat, and they
move upwards, going up to the Deputy Election Commissioners (DECs) or Directors General (DGs) of the relevant
divisions. The DECs/DGs then mark the files needing the Commission’s decisions or directions to the ECs in order
of their seniority. With the observations of the ECs, the file ultimately goes to the CEC.

In some cases, where any of the ECs or CEC desire a matter to be discussed in person, that matter is deliberated

upon in the meetings of the full Commission, which are normally attended by the concerned DECs and DGs as

In case disse i i rences by the Presi-

However, despite the-exi : isi iohs by majority since 1993, very rarely has
dissent been recorded. When a matter is deliberat ree Commissioners in a Commission meeting,
they normally agree to a common course of aetion. s not, however, mean that there is no disagreement be-
tween the Commissioners — there are certain@ s in the past where a consensus could not be arrived at even

at the meeting.
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The Election Commission is a permanent
constitutional body.

According to the Constitution, the Election
Commission was established on January 25, 1950.
Initially, there was only one Chief Election
Commissioner in the Commission. Currently it has
one Chief Election Commissioner and two Election
Commissioners.

For the first time, two additional commissioners
were appointed on October 16, 1989, but their
tenure lasted till January 01, 1990.

After that two additional election commissioners
were appointed on 01 October 1993, since then
the multi-member concept of the commission is in
vogue, in which the decision is taken on a majority
basis.

The Commission has been given the power of the
Election, Directing and Control of electoral rolls for
the election of the President and the Vice President
of India and Parliament and the State Legislatures
and to control, observe and direct of elections,
under Article 324 of the Constitution.

Electoral law

Article-71 and 327-The right to make laws for
elections of President, Vice President and Parliament
and State Legislatures has been given by Parliament.
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Article 243K and 243ZA -Constitutional authority
has been constituted to conduct elections of
municipalities, panchayats and other local bodies.
Laws regarding elections of these are made by the
state legislatures.

Article-329 -The right to settle all doubts and
disputes related to the election of Parliament and
State Legislatures is to the High Court of the
respective State. They also have the right to appeal
in the Supreme Court.

The matters of dispute related to elections of
municipalities etc. are determined by the lower
courts according to the laws made by the State
Governments.

Article -71 -All doubts, disputes related to the
election of President and Vice-President, are settled
by the Supreme Court.

The President and the Vice Presidential Elections
Act, 1952 have been made by the Parliament
related to elections for the post of President and
Vice-President. The reimbursement of this Act has
been done by the President and Vice Presidential
Elections Rules, 1974 and further instructions are
forwarded to all parties on the Election Commission.
The provisions relating to the election of parliament
and state legislatures are contained
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c°° Expected Questions (Prelims Exams) SRR Expected Questions (Mains Exams) Snintet

1. Consider the following statements: Q. Explain the major flaws in the functioning of [

1. 61stConstitution (Amendment), 1988 reduced
the minimum age to 21 years from 18.

the commission while explaining the struc- .

ture, functioning and powers of the Election |

2. The Election Commission was a one-member Commission. (250 Words) °
body from 1950-1989.

3. The tenure of Chief Election Commissioner
and other Election Commissioner is fixed.

4. The commission has to exercise its powers
and perform its functions under Article 324 in
conformity with the provisions of Sections 9
to 11 the Election Commission Act, 1991.

Which of the above is/are the statement true?

(a) 1and 3

(b) 1,2 and 3

(c) 2,3 and 4

(d) 1,2,3and 4

( Note: Answer of Prelims Expected Question given on 9 May. is 1 (a) )
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