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"The government’s Kashmir move exposes the contingent nature of

India’s asymmetric constitutional provisions."

The abrogation of Article 370 has

fragile set of compromises on which India’s tric federal system rests.

Asymmetric federalism involves the granting of differential rights to certain federal subunits, often in
recognition of their distinctive ethnic identity. In the case of Jammu and Kashmir, the negotiation of Article
370 was a transitional and contingent constitutional arrangement agreed in the midst of a continuing conflict
while the Indian Constitution was being finalised. Over time, this ‘transitional’ clause had become a semi-
permanent institutional compromise, although this was ever an uneasy compromise. Kashmir’s autonomy
arrangements had been eroded under successive governments as tensions grew between the desire of Prime
Ministers from Jawaharlal Nehru onwards to integrate the State more closely into the Indian Union and the
desire of many Kashmiris to preserve a special status for their State. Since 1954, as many as 94 of 97 entries in

the Union List and two thirds of constitutional articles have been extended to the State. This process has hap-

@ 629, Ground Floor, Main Road, Dv. Mukherjee Nagar, Delhi - 110009
Ph. : 011- 27658013, 9868365322




pened with the approval of the Supreme Court.

Subsequent asymmetric agreements were reached with the Nagas and the Mizos, which are enshrined
in Article 371 in the Constitution. When the small State of Sikkim joined the Indian Union in the early 1970s,
Article 371F was added to the Constitution. Article 371F allowed for laws that were in place before Sikkim’s
accession to remain in place unless amended or repealed by the legislature. Article 371 also contains measures
that were intended to promote intra-State equity in Andhra Pradesh, Telangana, Maharashtra, Gujarat and
Karnataka.

Contesting asymmetry

Asymmetric constitutional provisions are a common feature of federalism in diverse societies. Many
have argued that India sets an international example for how asymmetric features can help dampen secession-
ist conflicts by recognising multiple modes of belonging within the Union. Rather than encouraging secession-
ism, proponents of asymmetric arrangements argue that it is the denial of autonomy that can provide ground

for secessionist claims to grow.
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A deliberate flexibility

By design, India’s federal institutio ivély weak checks on the power of a government with a
parliamentary majority. As the political’sciefiti ed Stepan, identified, federal systems can be more or less
‘demos constraining’ In those at the more ‘deptos constraining’ end of the spectrum, federalism serves to un-
dermine the consolidation of power by national majorities. For instance, the American theorist, William Riker,
saw American federalism as a counter-weight to national populism since ‘the populist ideal requires that rulers
move swiftly and surely to embody in law the popular decision on an electoral platform’ By contrast, other
federal systems, such as India’s, are more ‘demos-enabling’ This means that the design of federalism places
fewer checks on the power of national majorities. For instance, the composition of the Rajya Sabha mirrors the
composition of the Lok Sabha, rather than providing equal representation to States regardless of size, and the
Rajya Sabha has weaker powers than the Lower House. Fewer powers are constitutionally allocated to federal

subunits exclusively compared to more demos-constraining federations.
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Placing this kind of flexibility in the hands of the Central government was deliberate and designed to
enable decisive Central action to protect national integrity in the aftermath of Partition. In the Constituent As-
sembly, B.R. Ambedkar highlighted the difference between the ‘tight mould” of other federal systems and the
flexibility hard-wired into India’s which would enable it to be both ‘unitary as well as federal” according to the
requirements of time and circumstances.

This constitutional permissiveness has been used to do things that have deepened federalism in the past
under both Congress and BJP-led governments, such as the creation of new States in response to regional de-
mands from the linguistic reorganisation of States in the 1950s onwards. By granting the Central government
the power to create new States or alter State boundaries under Article 3, and not giving State governments a
veto over bifurcation, the Constitution enabled the Central government to accommodate linguistic and ethnic
diversities in a way that would have been much harder in a more rigid federal system. It also enabled the Cen-
tral government to adopt asymmetrical measures in the first place without facing a backlash from other regions

that might have resented the ‘special’ treatment of ions. Until the 2000s, most of these changes
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The Jammu and Kashmir
Reorganisation Bill, 2019

Why in the News?

o The Jammu and Kashmir Reorganisation Bill, 2019

(i) the Union Territory of Jammu and Kashmir with
a legislature, and (ii) the Union Territory of Ladakh
without a legislature.

o The Union Territory of Ladakh will comprise Kargil

was introduced in Rajya Sabha on August 5, 2019 and Leh districts, and the Union Territory of Jamm

by the Minister of Home Affairs, Mr. Amit Shah.

o The Bill provides for reorganisation of the state

and Kashmir will comprise the remaining territories
of the existing state of Jammu and Kashmir.
of Jammu and Kashmir into the Union Territory o Lieutenant Governor: The Union Territory of
of Jammu and Kashmir and Union Territory of Jammu and Kashmir will be administered by the
Ladakh.

Provisions

President, through an administrator appointed by
him known as the Lieutenant Governor. The Union|
Territory of Ladakh will be administered by the

o Reorganisation of Jammu and Kashmir: The Bill President, through a Lieutenant Governor appointed]

reorganises the state of Jammu and Kashmir into: by him.
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Legislative Assembly of Jammu and Kashmir:
The Bill provides for a Legislative Assembly for
the Union Territory of Jammu and Kashmir. The
total number of seats in the Assembly will be 107.
Of'these, 24 seats will remain vacant on account of
certain areas of Jammu and Kashmir being under
the occupation of Pakistan.

Further, seats will be reserved in the Assembly
for Scheduled Castes and Scheduled Tribes
in proportion to their population in the Union
Territory of Jammu and Kashmir. In addition, the
Lieutenant Governor may nominate two members
to the Legislative Assembly to give representation
to women, if they are not adequately represented.
The Assembly will have a term of five years, and the
Lieutenant Governor must summon the Assembly at
least once in six months. The Legislative Assembly
may make laws for any part of the Union Territory
of Jammu and Kashmir related to: (i) any matters
specified in the State List of the Constitution, except
“Police” and “Public Order”, and (i1) any matter in
the Concurrent List applicable to Union Territories.
Further, Parliament will have the power to make
laws in relation to any matter for the Union Territory
of Jammu and Kashmir.

Council of Ministers: The Union Territory of
Jammu and Kashmir will have a Council of
Ministers of not more than ten percent of the total
number of members in the Assembly. The Council
will aide and advise the Lieutenant Governor on
matters that the Assembly has powers to make laws.
The Chief Minister will communicate all decisions
of the Council to the Lieutenant Governor.

High Court: The High Court of Jammu and
Kashmir will be the common High Court for the

Union Territories of Ladakh, and Jammu and
Kashmir. Further, the Union Territory of Jammu
and Kashmir will have an Advocate General to
provide legal advice to the government of the
Union Territory.

Legislative Council: The Legislative Council of
the state of Jammu and Kashmir will be abolished.
Upon dissolution, all Bills pending in the Council
will lapse.

Advisory Committees: The central government
will appoint Advisory Committees, for various
purposes, including: (i) distribution of assets and
liabilities of corporations of the state of Jammu
and Kashmir between the two Union Territories,
(i1) issues related to the generation and supply of
electricity and water, and (iii) issues related to the
Jammu and Kashmir State Financial Corporation.
These Committees must submit their reports
within six months to the Lieutenant Governor
of Jammu and Kashmir, who must act on these
recommendations within 30 days.

Extent of laws: The Schedule lists 106 central
laws that will be made applicable to Union
Territories of Jammu and Kashmir and Ladakh on
a date notified by the central government. These
include the Aadhaar Act, 2016, the Indian Penal
Code, 1860, and the Right to Education Act, 2009.
Further, it repeals 153 state laws of Jammu and
Kashmir.

In addition, 166 state laws will remain in force, and
seven laws will be applicable with amendments.
These amendments include lifting of prohibitions
on lease of land to persons who are not permanent

residents of Jammu and Kashmir.
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Consider the following statements-
1. Any type of bill or amendment can not be brought in the Parliament for implementing Article-35A.
2. On 14 May, 1954 Article-35A was added to the Constitution of India.
Which of the above statements is/are correct?
(a) Only 1
(b) Only 2
(c) Both 1 and 2
(d) Neither 1 nor 2

Expected Questions (Mains Exams)

Q. The government's Jammu and Kashmir move exposes the contingent nature of India's’
L]
. asymmetric constitutional provisions. Present your views. 1
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