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"The DNA Bill will give the state untrammelled access to deeply personal and penetrating material."

Parliament today serves less as a locus for debate and discussion and more as one for din and discord. But the
pandemonium that appears to be the permanent state of affairs in both Houses scarcely seems to stop the government
from passing laws, as we've seen this winter session. The government’s disdain for dissent, though, makes the potential
introduction of the DNA Technology (Use and Application) Regulation Bill, 2018, for consideration by the Rajya Sabha
an especially invidious proposition.

Problems with the draft Bill

The draft statute, approved by the Union Cabinet in.July,-net.only disregards the serious ethical dilemmas that
are attendant to the creation of a national DNA databasejibut also, contrary te.established wisdom, virtually treats DNA
as infallible, and as a solution to the many preblems thatail the criminal justice system. What’s more, any infringement of
civil liberties, caused by an almost indisefiminate'collection of DNA, is seen as a legitimate trade-off made in the interests
of ensuring superior justice delivery: But what the Bill fatally ignores is that the disproportionality of the DNA bank that
it seeks to create, and the invasivéness of its purport and reach, imposes a Faustian bargain on the citizen.

The genes encoded in.deoxyribenucleic acid (DNA), which can be.collected from blood, hair, skin cells and other such
bodily substances, have undéubtedly proven to be.an important toolin forensic science. Much like fingerprints, a person's DNA
profile is unique (except in'the easeé of identical twins) and can, therefore, help in establishing the identity of, say, a suspect. That
only a small amount of genetic material js neededito creaté;such afprofile makes the form/of evidence especially appealing to
criminal investigators; Afid to be sure, across.the world, the use of DNA evidence has helped exonerate a number of innocent
people from wrongful conviction, and has@lso helped find'the guilty partyift complex investigations,

It is to that end that we no doubt need a lawsto help regulate the manner and circumsStances in which the state
may be entitled tg collect biological material from“a‘person. Therequirement for such adaw is.only aceentuated by an
amendment made to the Gode of Cximinal Pfocedure in 2005; which expressly authorjs€s investigating officers of a crime
to collect a DNA sample from an accused with the help of a medical practitioner., But foryears, every iteration of a pro-
posed Bill, aimed at regulating the use of DNA, has failed to provide a constitutionallysustajnable model.

In its latest form, the draft law seeks to create:a National DNA-DatarBank, which #ill be maintained on the basis
of various different categories, including a crime scene index, a suspéctgindex and an.effenders’ index, with a view to “fa-
cilitating identification of persons”. This attempt atidentification may reldte{among other things, to a criminal investiga-
tion, to a judicial proceeding of any kind, and even to civil cases’Such'as “parental disputes”, “issues relating to pedigree”,
and “issues relating to establishment of individual identity”.“The prepeseddaw, however, is not only decidedly vague on
how it intends to maintain this DNA Bank, but it also contlatesitsiobjeetives by allowing the collection of DNA evidence
not only in aid of criminal investigations but also to,aid the determination of civil disputes.

Moreover, while consent is not required before bodilyisubstances are drawn from a person accused and arrested for an
offence punishable with either death or imprisprimentfeta‘term exceeding seven years, in all other cases a person refusing to
part with genetic material can be compelled to do'so if'a Magistrate has reasonable cause to believe that such evidence would
help establish a person’s guilt. Therefore, there’s no endo the state’s power in coercing a person to part with her DNA.
Infringement of privacy

When, in August 2017, a nine-judge bench of the Supreme Court in Justice K.S. Puttaswamy (Retd) v. Union
of India declared that the Constitution recognises a fundamental right to privacy, it also explicated the various facets of
this right. Significantly, it ruled that any meaningful right to privacy would include protection over the physical body. As
a result, even if, for the purposes of argument, we were to consider a mandatory collection of bodily substances from a
person as consonant with the right against self-incrimination that the Constitution guarantees — although on a dubious
rationale courts have tended to see the drawing of genetic material as non-testimonial — it would unquestionably im-
pinge on a person’s right to privacy. Indeed, a 2012 report filed by a group of experts on privacy, led by Justice A.P. Shah,
found explicitly that a person’s basic liberties stand violated by a compelled extraction of DNA from her body.

To be sure, that the right to privacy is infringed does not mean that the government cannot under any circumstances
gather DNA evidence. What it does mean is that such collection ought to be made under a legislative regime guided by prin-
ciples of necessity and proportionality. That is, the state must show that there exists a legitimate reason for extracting DNA
evidence, and that the extent and scope of such extraction does not disproportionally contravene a person’s right to privacy.
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The use of DNA evidence

In its present draft, however, the Bill woefully falls short of meeting these tests. World over, the idea behind
maintaining a DNA database is to help match and compare samples collected from a crime scene against a set of stored
profiles, thereby helping in the identification of a potential suspect in a criminal investigation. India’s Bill, though, seeks
to make the DNA Bank available for a slew of unconnected purposes, including permitting its use in civil cases. Consider
the consequences: a person wrongfully accused of a crime, say, for speeding a vehicle over permissible limits, who might
have been compelled to give her genetic material may well see this evidence being used against her in an altogether dif-
ferent proceeding of a purely civil nature. Given that in India, even illegally obtained evidence is admissible in a court
of law, so long as the relevance and genuineness of such material can be established, the Bill’s failure to place sufficient
checks on the use of DNA evidence collected in breach of the law makes the process altogether more frightening.

What's more ominous is that the Bill potentially allows DNA evidence to be used for any other purpose that may be
specified through subsequent regulations, thereby according to the state a potential power to create a “genetic panopticon,” to
borrow the words of the late U.S. Supreme Court Justice Antonin Scalia. That this is a distinct possibility is clear from the range
of privacy protections that are absent in the Bill. As Helen Wallace, Director, GeneWatch UK, wrote in these pages, the draft
law does not restrict DNA profiling to the use of non-coding DNA, which would ensure that the evidence can only be used for
the purposes of identification and not for determining personal characteristics, including medical conditions.

As a result, the state will effectively have at its disposal the ability to profile every one of its citizens. It's been
reported previously, for instance, that the Centre for DNA Fingerprinting and Diagnostics, whose director will occupy
an ex officio place in the DNA Regulatory Board, already.seeks information-on a person’s caste during the collection of
genetic material. One hardly needs to spell out'the dangers inherent in gathering-such data.

To enact the law in its present form, therefore, would only add a new, menacing weapon to the state’s rapidly ex-
panding surveillance mechanism. We'cannot dllow the benefits of science and technology to be privileged over the grave
risks in allowing the government-uintrammelled access to deeplyipersonal and penetrating material.

- @V Teamiy,

DNA Technology (Use and Application)

Benefit

O According to the figures of National Crime Re-
s cords Bureau of 2016, the total number of such

O In a meeting chaired by Prime Minister Naren- « crimes in the country is more than three lakhs per
dra Modi on 04 July 2018, the Union Cabinets year.
approved the DNA Technology (Use and Appli- O Only very small part of these are currently DNA
cation) Regulation Bill, 2012. tested.

What is it? With this extended use of this technology in such sec-

O Forensic DNA profiling is of particular impor-+  tions of the offenses, the judicial process will not only
tance in the solution of such crimes, in which ¢ accelerate, the rate of punishment will also increase,
the human body (such as murder, rape, humans  Which is currently only 30 percent (2016 NCRB fig-
trafficking or severely injured), and related to s Ures).

the matter related to the loss of assets (includ- .

ing theft, burglary and robbery)/are resolyed. O DNA information the way they are stored by fo-
Key Featmjes of Blu . . _ »  rensic laboratories, there is the possibility of vio-
O According to this bill, national and regional DNAS . e privacy

dgta banks will be esta}blished t‘? maintain t.he. N3~ « O The bill has added several schedules that are ca-
tional database for the identification of the victims, pable of preventing misuse of data.

idg:nt.iﬁcation of the suspect, the dependents, ‘the E O According to the Department of Biotechnology,
missing persons and the unknown human remains. ¢ the database will only store information related

A ltegg le.or orga}nizations leakipg DNA, P roﬁ.le in'; to criminal investigations and DNA details of
formation which are not entitled to it, will be ¢ suspects will be removed.

fined upto thrge years in jail and up to Rs 1 lakh. E O There is a provision to create a DNA profiling
L AIDNA data, including DNA profiles, DNAsam-2 4 which will be the final authority and will

ples and records, will be used only for the identifi-e 0 o gl e ot Tovel DNA data-

cat‘ion it e person, ngt for "any.other p urpose'.'. . base and will approve the methods of collection
O Will also help identify the victims of major ¢ and analysis of DNA-technologies.

disasters. c
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:' Om0 Expected Questions (Prelims Exams) S ‘: Smemens Expected Questions (Mains Exams) e e :
:1. In which of the following cases it was established E Q.1:-Bringout dificiencies in the DNA bill as table :
1 that Constitution recognises privacy as in Rajya Sabha. Discuss how effective it will *
. Fundamental Right? . be to prevent Crime. (250 Words)
: (a) P. Kannadasan Case E :
] (b) K.S. Puttaswami Case E [
) (c) Berubari Union Case E [
] (d) Shridharan Pillai Case :
. . .

( Note: Answer of Prelims Expected Question given on 20 Dec. is 1(d). )
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